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Opi ni on by Bucher, Adm nistrative Trademark Judge:

Nutraceuti cal Corporation seeks registration on the
Suppl enental Regi ster of the term FRESH ORGANICS for goods
and services identified in the application, as anended, as
fol |l ows:

Fresh fruits and vegetabl es; |iving natural
plants and live fl owers; unprocessed
cereal s; unprocessed herbs; unprocessed
beans; unprocessed rice; unprocessed grains
for eating; pet food; unpopped popcorn; bulk
fresh nuts; raw nuts” in International C ass
31; and
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Retail health food store services; retai
bakery shops” in International C ass 35.1

This case is now before the Board on appeal fromthe
final refusal of the Trademark Exam ning Attorney to
regi ster this designation based upon the ground that this
termis incapable of functioning as a trademark for many of
the International Cass 31 goods as well as the retai

health food store services, set forth above. Section 23 of

the Trademark Act, 15 U.S.C. 8 1091.

Appl i cant and the Trademark Exam ning Attorney have
fully briefed the case, but applicant did not request an
oral hearing. W affirmthe refusal to register.

As a prelimnary matter, we note that the Trademark
Exam ni ng Attorney has objected to a declaration signed by

Leslie M Brown, Jr., which was attached to applicant’s

! The underlying application on the Principal Register
(assigned Application Serial No. 78108722) was filed on February
14, 2002 based upon applicant’s allegation of a bona fide
intention to use the nmark in comerce. The application included
goods and services in International O asses 5, 29, 30, 31, 32, 33
and 35. |In March 2003, at applicant’s request, the goods in
International Cass 31 and the services in International Cass 35
were divided fromthe original application and were placed into a
di vi sional application, Serial No. 78975072, which is the subject
of this appeal. At the same tine, applicant submtted an
Amendnent to All ege Use (AAU) in connection with the divisional
application and anmended the application to seek registration on

t he Suppl emental Register. The AAU was supported by speci nens
consi sting of photographs of a shoppi ng basket and the side of a
delivery truck, and the AAU all eged first use anywhere and use in
commerce in both classes of goods and services at |east as early
as August 31, 2002.
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appeal brief. She argues that this declaration represents
an untinmely attenpt by applicant to qualify or negate one
of its earlier responses.? By contrast, applicant argues
that the Board shoul d consider this declaration because it
Wil result in no prejudice to the position of Trademark
Exam ning Attorney, it will assist the Board in its
determ nation on the issue of genericness, and allowing it
into the record is consistent wwth the Board' s nore
perm ssive stance with regard to evidentiary matters during
ex parte appeals. See TBMP § 1208.

We agree with the Trademark Exam ning Attorney, and
hence, have not considered this declaration.® The record in

the application is conplete prior to the filing of an

2 Respondi ng to specific questions posed by the Tradenark

Examining Attorney, in its comuni cation of August 26, 2004,
applicant offered the foll owi ng statenents:
“1. Some, but not all, of the products supplied by
Applicant in its retail health food stores are organic
products.
“2. Yes, Applicant features fresh produce inits retail
health food stores.

“4. Yes, sone of the products identified in Internationa

class 31 are organic.”
According to the Trademark Exami ning Attorney, these responses
confirmthat applicant’s services feature the sale of “fresh
organi cs.”
3 W hasten to add that even if we had considered this
declaration, it would not have changed the outcone herein. The
i ssue of the genericness of the applied-for termin connection
with retail health food store services would not be decided
differently were we to find that only 30% of the gross revenues
fromapplicant’s stores (rather than sone other, indeterninate
portion) is attributable to the sale of fresh fruits and
veget abl es.
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appeal, and generally the Trademark Trial and Appeal Board
wi Il not consider additional evidence filed wth the Board
by the appellant or by the Trademark Exam ning Attorney
after the appeal is filed. See 37 CF. R 8 2.142(2)(d).
W al so note at the outset that the Trademark

Exam ni ng Attorney has conceded that the applied-for term
is nothing nore than nerely descriptive for certain of the
i sted goods and services, nanely the “living natural

plants and live flowers,” “pet food” and “retail bakery
shops” and specifically wthdrew the refusal as to those
goods and services. Hence, irrespective of the outcone of

our decision on the question of the genericness of the

applied-for termwhen used in connection with the majority

of the listed goods and services, the term FRESH ORGANICS

W ll issue, in due course, as a registration on the
Suppl emental Register in connection with “living natural
plants and live flowers,” “pet food” and “retail bakery
shops.”

Summary of the arquments

Applicant argues that: the limted evidence in this
record is insufficient to sustain the Trademark Exam ni ng
Attorney’s heavy burden of proving that consuners use and

understand the term“Fresh Organics” as a generic name for
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fresh fruits and vegetables rather than as a nerely
descriptive adjective for such goods; the only potentially
rel evant evidence of generic use of the term“fresh
organics” relates solely to fresh fruits and veget abl es,
and not to any other type of food products; and that the
refusal with respect to the retail health food stores
services should be reversed i nasnuch as fresh fruits and
veget abl es constitute only a snmall percentage of the
products offered in applicant’s retail stores.

By contrast, the Trademark Exam ning Attorney contends
that a wde variety of products can be considered “fresh
organics” if they contain certain features, nanely that
they are fresh, rather than processed foods, and that they
are organically growm. She contends that the record shows
this termto be sufficiently narrow and conprehensible to
delineate a class or genus of goods and services. She
takes the position that whenever the conbination of two
generic terns is such that each termretains its generic
significance, then the conbi ned expression is generic, and
t hus, incapable of denoting source. She concluded that
when these two words are conbined, they create a unitary
termthat is recognized in the food industry as a

particul ar genus of goods and retail services. She
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di sagrees with applicant’s criticisns of the record,
arguing that there is clear and conpelling evidence in the
record denonstrating that the public understands “fresh
organics” primarily to identify a genus or class of the

goods and services identified in the instant application.

The law of genericness

Applicant is correct in pointing out that the burden
on the Trademark Exam ning Attorney to denonstrate
genericness is quite high. The critical issue in
genericness cases is whether nenbers of the relevant public
principally use or understand the term sought to be
registered to refer to the category or class of goods and

services in question. In re Recorded Books, Inc.,

42 USPQ2d 1275 (TTAB 1997); and In re Wnen’s Publi shing

Co. Inc., 23 USPQ2d 1876, 1877 (TTAB 1992). CQur primary
review ng court has set forth a two-step inquiry to

determ ne whether a mark is generic: first, what is the
genus (category or class) of goods or services at issue?
Second, is the term sought to be registered understood by

the relevant public primarily to refer to that genus

(category or class) of goods or services? H Mrvin Gnn

Corporation v. International Association of Fire Chiefs,

Inc., 782 F.2d 987, 228 USPQ 528, 530 (Fed. Gr. 1986).
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Wth respect to genericness, the Ofice has the burden of

provi ng genericness by “clear evidence” thereof. Inre

Merrill Lynch, Pierce, Fenner and Smth, Inc., 828 F.2d

1567, 4 USPQ2d 1141, 1143 (Fed. Cr. 1987).

To be found generic, a term does not have to
specifically name a narrow category as long as the goods or
services are enconpassed within the broad term For
exanpl e, the Board held that the term ANALOG DEVICES naned a
category or class of devices having anal og capabilities and
was generic for a nunber of products such as operational
anplifiers, power supplies, converters, transducers,
switches, etc., sone of which were in the nature of anal og

devices. See In re Analog Devices, Inc., 6 USPQ2d 1808

(TTAB 1988), aff’d in a decision marked non-citable as

precedent, 871 F.2d 1097, 10 USPQ2d 1879 (Fed. Cir. 1989).
In response to applicant’s argunent that the term ANALOG
DEVICES i s a nebul ous and vague one, the Board stated, in |

re Anal og Devices at 1810:

However, while we readily concede that the
category of products which the term “anal og
devi ces” nanes enconpasses a w de range of
products in a variety of fields, we do not
believe this fact enables such a termto be
excl usively appropriated by an entity for
products, sonme of which fall within that
category of goods. For exanple, while terns
such as “digital devices,” "“conputer
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hardware,” “conputer software,” and
“electronic devices,” just to nane a few,
may be broad and even nebul ous terns,
nevert hel ess, these terns may not be
excl usively appropriated but nmust be left
for all to use in their ordinary generic
sense.
ANALYSIS
We turn then to an anal ysis of how the | aw on
genericness applies to the facts of this case. Initially,
we find that the relevant public for these goods and
services woul d be ordinary consuners, as there is no

evi dence that the consuners of applicant’s goods and

services constitute a nore limted group.

The Trademark Examining Attorney’s evidence

I n support of her position of genericness for the
af fected goods and services,* the Trademark Exam ni ng
Attorney referenced dictionary excerpts for each of these

words.® In the Ofice action of February 2, 2003, the

4 That is, all the listed goods and services other than
“living natural plants and live flowers,” “pet foods” and “retai
bakery shops.”

5 “Fresh” is defined, inter alia, as “adjective ...3.
Recently made, produced or harvested; not stale or spoiled; .7;
and “organic” is defined, inter alia, as, “adjective ...3.a.
Usi ng or produced with fertilizers of animals or vegetable
matter, using no synthetic fertilizers or pesticides: organic
gardeni ng; organic vegetables. b. Free fromchenical injections
or additives, such as antibiotics or hornones: organic chicken.
c. Sinmple, healthful, and close to nature: an organic

- 8 -



Seri al

No. 78975072

Trademar k Exam ning Attorney al so provi ded evi dence of
prior disclainmer practice concerning the words “Fresh” and
“Organi cs” as seen in conposite marks in third-party
regi strations on the principal register, on the principal
regi ster under Section 2(f) and on the suppl enental
register of the United States Patent & Trademark O fi ce,
whi ch registrations cover food products and services
simlar to those of applicant. She also submtted excerpts
fromthe LEXIS/NEXI S database and fromthe Internet.
According to the Trademark Exami ning Attorney, a
search on January 31, 2003 of the Lexis/Nexis database for
the term “FRESH ORGANICS” resulted in 2,187 hits. Several
newspaper excerpts she submtted for the record used the
term*“fresh organics”:
HeaDLINE: Organi cs 101

“Anmong 30 or so fresh organics, there were

ni ne individual peaches ($1.26 a pound),

four peppers ($2.04 a pound), and four

cucunbers ($1.77 a pound). Oganic red

potatoes (97 cents a pound) and oni ons

($1.10 a pound for yellow $1.13 for red)

are sold from cartons.

“Prices for organics often were nore than
doubl e those of the conventional crops, in

lifestyle. THE AVERI CAN HERI TAGE Di CTI ONARY OF THE ENGLI SH LANGUAGE
(1992).
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part because the conventional itens were so
i nexpensive."”®

HeEADLINE: “Beetz in tha Hood: Nonprofit peddl es cheap,
fresh organi cs where supernarkets fear to tread.””

Several of the stories excerpted by the Trademark
Exam ni ng Attorney but not reproduced herein also refer to
applicant and its organic foods markets.

The majority of the excerpts fromthe LEXI S/ NEXI S
dat abase introduced into the record with the Trademark
Exam ning Attorney’s Ofice actions of February 3, 2003,
February 25, 2004, and Cctober 18, 2004, use the term
“fresh organic” (singular) as a nodifier, in expressions

such as “fresh organic produce” (Akron Beacon Journal,

Phi | adel phia I nquirer, The Providence (R) Journal -

Bul letin), “fresh organic products” (Al buguerque Jour nal

(New Mexico)), “fresh organic food” (The Seattle Tines,

Bangor Daily News, The Col unbi an (Vancouver, Washington)),

“fresh organic food market” (Press Enterprise (Riverside,

CA)), “fresh organic itens” (Supernmarket News, The

Col unbi an (Vancouver, Washington)), “fresh organic fruits

and vegetabl es” (The Californian (Salinas, CA), “fresh

6 Phi | adel phia I nquirer, Septenber 13, 2004, article by
Marilynn Marter.
! East Bay Express, Mar 12, 2003, article by Jonathan

Kauf f man, discussing small food stands set up outside school yards
in South and West Berkeley selling at cost “beautiful organic
edi bl es.”

- 10 -
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organi c vegetabl es” (The Boston Herald), “fresh organic

herbs” (The New York Times), “fresh organic broccoli” (San

Antoni 0 Express News), “fresh organic greens, onions, sweet

pot at oes, | eeks, and herbs” (The Atlanta Journal -

Constitution), “the FDA's fresh organic |abeling | ans”

(Rocky Mountain News), etc.

The excerpts the Trademark Exam ning Attorney pl aced
into the record fromher Internet searches denonstrate use
of the phrase “fresh organics,” where “organics” is a noun

nodi fied by “fresh,” including the follow ng:

SOUTHWEST M CH GAN

“Going Oganic: Nutritional Choices for
Kids,” by Elizabeth K. Johnson, appearing in
Sept enber/ Oct ober 1998 i ssue of G eat Lakes
Fam |y Magazi ne:

Benefits of organics

The first year for a child is so inportant
nutritionally, and | believe in eating as much
organi c food as possible," said Susan Stuart,
a registered nurse and certified health
educati on specialist and wel | ness consul t ant
at The Fetzer Institute in Kalamazoo. She
advocates feeding children of all ages organic
foods as often as possible. 1In cases where
fresh organics aren’t avail able, Stuart said
that by thoroughly washi ng and scrubbi ng
fruits and vegetabl es, nost of the outside
waxy residue and sone of the pesticides can be
removed ...

http://ww. gl fam |ly.coml htm/so-98/so0-98- expect. ht n
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New YorRk C TY

Candl e Caf é has wonderful food CD
and service. Has delicious, New Yor k, NY
fresh organics fromlocal farners. USA

Cozy warm at nosphere
htt p: // wwv. vegdi ni ng. com Get Rest . cf n?r k=US- NY- NY- CANDL

SoutH FLORI DA

d aser Organic Farnms: South Florida s own
certified organic grower, shipper, and
whol esal er, specializing in dehydrated and
organic raw and |iving foods

...You can select fromour retail catalog and from
our large variety of our fresh organics produce ...
http://wwv. t hi nkholistic.com condir/cditem cfn?Nl D=59

FLORI DA
Janes Jul 27 2001
G ad to see Gobal Oganics listed!! They are
a truly amazing conpany. | used to be a

produce buyer for a large Florida Health Food
Chain. They were honest, know edgeabl e,

per sonabl e and ALWAYS took the extra step.
Once, | told themthat ny son was a freshnen
in college in Georgia and m ssed the fresh
organics | would bring hone. Wuld you
believe they set up regular “care” packages
for my son (I don’t believe they normally
offer this service)? G obal Oganics is run
by its owmers Mtch and Dennis. Everyone
needs to get their organics fromthem ..

http://ww. gr eenpeopl e. or g/ vi emcons. cf n?nmem d=2860

VWASHI NGTON STATE

The WIld Iris Inn ..
Savory delights extend to Le Jardin, the Inn's
intimte and el egant di ni ng room where chef Drew
Jackson appeases the nost discerning palate with
his fresh bounty of Northwest fare. He attributes
his culinary magic to the use of fresh organics
t hat he handpi cks from nei ghboring farns. ...

htt p: // honeynbons. about . con’ cs/ washi ngt on/ a/ washi ngton 2. ht m
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SAN FRANCI SCO BAY AREA

Radi cal Hi story by Carly Earnshaw

What he told nme about the Black Panthers held true
for many groups involved in 1960s and ' 70s Bay Area
food politics. The buying clubs, consuner co-ops,
and food gi veaways provi ded peopl e access to
heal t hy and affordable food, which was a political
necessity in an era when grocery stores preferred
to stock Cheese Wiz and TV dinners instead of tofu
and fresh organics. But people invested in the
food projects also wanted to strengthen their
comunities and set the stage for revol ution.

http://ww. best of t hebay. con’ 2003/ e cl assi cs. php

VANCOWER, BRI TISH CoLuwsl A, CANADA

“Geo [Green Earth Organics] will be providing
organic fruits and veggies to all the actors
in *This Gty O Angels’; as well as provide
fresh organics for the opening night party.."

http://ww. greeneart horgani cs. cont

VANCOUVER AND TORONTO, CANADA

Fromthe Pacific to the Maritines, Pro
Organics is Canada’s | argest distributor of
fresh organi cs foods, shipping daily from

di stribution centers in Vancouver and Toronto.
Pro Organi cs represents over 500 certified
organic farns worldw de, from Canada to the
USA, Central and South Anmerica, Mexico,
Europe, Australia and New Zeal and. It serves
over 1,000 accounts, from supermarket chains
to i ndependent retailers, natural food stores,
honme delivery conpani es, co-operatives and

f oodservi ce providers.

http://ww. vanci tycapital.com clients/comrercial/proorganics/

VANCOUWER | SLAND, BRI TI SH CoLumBl A, CANADA

G een House Market ...offers fresh fish market,
sushi and fresh organics.

htt p: // ww. ucl uel eti nfo. con!
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PRI NCE EDWARD COUNTY, ONTARI O, CANADA

VWhat to do in Cctober: TASTE! A cel ebration of
regi onal cuisine

Conme and enj oy sanpl e-sized portions of delicious
gour et di shes, w nes, beers and ciders, fresh
organi cs and nout hwatering sweets all prepared from
our regional produce.

http://ww. pec. on. ca/

CARI BBEAN COAST OF MEXI CO

The Centro Ecol 6gi cal Akumal, “Cooperativa O ganica

is going into gear with increased fresh organics,

nore than 1,000 kil os per week ..."
http://ceakumal . or g/

We note that the excerpts of the term FRESH ORGANI C( S)
fromthe Internet and the NEXI S dat abase that the Trademark
Exam ning Attorney Examining Attorney placed into the
record are a m xed bag. As noted by applicant, sonme of the
evi dence placed into the record by the Trademark Exam ni ng
Attorney does not point unquestionably toward genericness.
Several of the pluralized exanples of the conbined term
appear to be references to applicant. A neani ngful
percentage of the occurrences of the term*®“Fresh O ganics”
on the Internet would seemto represent English |anguage
sites reflecting usages outside the United States, for
exanple, in the UK New Zeal and, Australia, and
particularly, in Canada. Apart fromthe issues surrounding

t he probative value of foreign websites, these do serve to
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show that the usage of this termseens fairly w despread
among English-speaking countries. |n context,
substantially all the U S. and foreign references have
exactly the sane connotation — nanely, healthy foods not

conventionally grown and not processed.

“Fresh Organics” used on foreign websites

One of applicant’s argunents agai nst the Trademark
Exam ni ng Attorney’s evidence of genericness is that there
is no probative value in any of these |latter uses (shown
above) drawn fromforeign websites. See In re Oganik

Techs, Inc., 41 USPQR2d 1690, 1692 at n.3 (TTAB 1997)

[refusing to consider excerpts fromforeign news sources
absent evidence of circulation or readership in the United
States]. Applicant argues that these obscure websites are
“discrete, foreign Internet websites originating in Canada,
Mexi co, Australia, the United Ki ngdom and New Zeal and,” and
that the record contains no evidence that any consuner in
the United States has ever viewed any of these sites, or
that the information contained on these sites was
“broadcast” and picked up by any U. S.-based websites that

m ght be viewed by U S. consuners. See | I

=

Therapeutics, 67 USPQ 2d 1795 (TTAB 2003) [Board consi dered

newswi re stories as evidence of genericness, reasoning that

- 15 -
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these stories are often “broadcast” on the Internet, and
that many U. S. consuners consult Internet-based news nedi a
on a daily basis].

The Trademark Exam ning Attorney argues that:

...the Internet has created a gl obal
community, and consuners in the United
States have access to websites created
nearly everywhere on the planet. For this
reason, evidence of use of a termin an
English | anguage website clearly illustrates
the significance of atermto United States
consuners. Conputer users will not
summarily dism ss a website sinply because
the top-level domain does not reference an
[Internet] address in the United States.

As noted by the Trademark Exam ning Attorney, in sone
ci rcunst ances, web pages posted abroad may be consi dered
probative evidence on how a termw || be perceived. See In
re Remacle, 66 USPQ2d 1222 (TTAB 2002) [Board found that
professionals in certain fields, such as nedicine,
engi neering, conputers and tel ecomuni cations woul d be
likely to nmonitor devel opnents in their fields w thout
regard to national boundaries, and that the |Internet
facilitates such distribution of know edge, so evidence
froman English | anguage website in the UK held
adm ssible]. However, applicant argues that in this case,

the foreign websites are of no probative val ue because

there is no evidence that U S. consuners of groceries
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regularly consult any foreign websites in making their
grocery purchasi ng deci sions.

We find that average consuners in the United States
may well link to foreign websites for informationa
pur poses when researching products they intend to purchase,

as was the case in In re King Koil Licensing Conpany, Inc.,

_uUsP@d ___ (Serial No. 76565486, TTAB March 2, 2006).
However, while we do not discount entirely the inpact of
the foreign websites in this case, we find them of nuch
nore limted probative value than was true in the Renmacle
case because the foreign websites excerpted herein are
primarily articles of local interest about the availability
of fresh, organic food itens rather than infornmational
resources for the general consumer researching organic
f ood.

Appl i cant al so argues that the Trademark Exam ni ng
Attorney cannot assune that English |anguage terns are
uni formy understood “across the continents of Africa,
Australia, Europe, and North Anerica, as the English
| anguage has devel oped differently in each English-speaking
country.” Inasnmuch as the Trademark Exam ning Attorney
pl aced copies of these foreign websites into the record

during exam nation, applicant had an opportunity to
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denonstrate, if indeed it is the case, that the conbined
term “Fresh Organics,” or the individual words, have
different nmeanings in foreign countries than the plain
Engl i sh | anguage neani ng we would attribute to themin the

United States. That was not done.

Categories of Goods and Services

The evidence submtted by the Trademark Exam ni ng
Attorney supports the conclusion that the principal
category of goods involved herein is organic foods and the
principal category of services involved herein is organic
food markets. Further, while clearly not all fresh foods
are organi c foods and not all organic foods are fresh
(e.g., packaged foods containing organic ingredients), the
evi dence establishes that there is, nonethel ess,
significant overlap between “fresh” foods and “organic”
foods such that there is a sub-category of organic foods
t hat consists of fresh, organic foods, and a sub-category
of organic food nmarket services that consists of food
mar kets specializing in fresh, organic foods. Applicant’s
own identification of goods supports the concl usion that
“fresh” has a readily understood neaning in connection with

organi ¢ foods inasnuch as applicant uses phrases |ike



Seri al

No. 78975072

“fresh fruits and vegetables” and “fresh nuts,” which would

enconpass organic fruits, vegetabl es and nuts.

FRESH ORGANICS as understood by the relevant public

Turning to the second part of the test for
genericness, we weigh carefully the evidence submtted by
both applicant and by the Trademark Exam ning Attorney. As
stated previously, the genus of the involved goods and
services is fresh, organic foods, and food markets
specializing in fresh, organic foods, respectively.

Starting with the dictionary definitions of the
i ndi vidual terns, we are not persuaded by applicant’s
argunents that each of these words has other definitions
unrelated to its goods and/or services, as we nust consider
the mark in the context of the goods and it is only the
definitions of these terns di scussed above that are
relevant to our analysis. The word “fresh” in the context
of “fresh foods,” and the word “organic” in the context of
“organi c foods” are both generic adjectives. Each term
directly nanes a nost inportant aspect of applicant’s goods

and services. See Inre Central Sprinkler Co., 49 USPQd

1194 (TTAB 1998). Then considering the rel evant
definitions of “fresh” and “organic” as they pertain to

applicant’s goods and services, when conbined, the

- 19 -
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i ndi vidual words retain their dictionary neanings and we
find nothing incongruous in applicant’s conbi nation of

t hese common words in the applied-for term Applicant has
done no nore than conbine terns that are individually
generic in relation to its goods and services. Thus, the

conposite designation is |ikew se generic. See In re Gould

Paper Corp., 834 F.2d 1017, 5 USPQ2d 1110 (Fed. Cir. 1987).

In fact, if one is referring to non-processed food
items grown organically, it is difficult to inmagi ne a nore
succi nct expression to describe such goods and services
than “fresh, organic foods,” or sinply “fresh organics.”
Based on these dictionary definitions and our conmon
parl ance of the English | anguage, we find that the rel evant
pur chasi ng public would readily understand that “Fresh
Organics” indicates that a variety of fresh, unprocessed
and/or raw food itens have been grown organically. Thus,
we conclude that the term FRESH ORGANI CS i s incapabl e of
functioning as a trademark or service mark in connection
with fresh, organic foods.

The majority of generic uses in this record of the
term “Fresh Organi cs” appear to identify goods. Oher than
the frequent uses of the word “Organics” within conposite

trade nanes, there are admttedly fewer exanples of
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occasi ons where the conbined term*®“Fresh O ganics” stands

alone as the nane for retail store services. However, in

any case where a termis deenmed to be generic for a class

of products, it is equally generic when used in connection
with the services of a retailer of such:

These third-party registrations, article
excerpts and web pages show that “blinds and
drapery” is used as the nanme or designation
for a class of products used in hones and
busi nesses and is the termused by many

busi nesses to indicate that they make or
sell Dblinds, drapery and other “w ndow
treatnents.” Both types of evidence, i.e.,

t he evidence that shows there is a class of
products known as “blinds and drapery,” and
t he evi dence that shows businesses refer to
t hensel ves as, or are referred to by others
as, a “blinds and drapery” business, are
probative evidence of the genericness of

BLI NDSANDDRAPERY. COM f or applicant’s
services. See, e.g., Inre Half Price Books,
Records, Magazi nes, Incorporated, 225 USPQ
219, 221 (TTAB 1984) (generic ternms for
products equally generic for a retailer of
such products).

In re Eddie Z's Blinds and Drapery Inc., 74 USPQ2d 1037,

1041 (TTAB 2005) [ BLI NDSANDDRAPERY. COMis a generic term
for selling of blinds, draperies, and related itens].

Many tinmes the Internet and NEXI S excerpts reflected
usage of “fresh organic” as an adjectival term nodifying
anot her noun. Accordingly, inits reply brief, applicant
draws a sharp |ine between the many appearances of the term

“fresh organic” (in the singular form as conprising “a
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descriptive adjective, rather than a generic noun.”
However, we note initially that when conducting a
genericness inquiry under the Lanham Act, determ ning the
part of speech of a word is not the end of the query.® It
is well-settled that generic ternms may function as

adj ectives or as nouns. Secondly, we agree with the
position of the Trademark Exam ning Attorney that
applicant’s adaptation from*“fresh organic
“fresh organi cs” noves the expression undeniably in the
direction of a generic noun. Specifically, the Trademark
Exam ni ng Attorney argues that this “absence of a letter
“S” in these usages certainly does not underm ne the
genericness of applicant’s mark. *“In fact,” she argues,
“the addition of the letter 'S <creates a type of goods [a

noun], nanely ‘organics rather than nerely identifying a

feature of the goods in an adjectival form Simlarly, we
find it nost relevant that the term*“fresh organic”

frequently appears as an adjective nodifying generic nouns

such as “food,” “vegetables,” “products,” “produce,” etc.

As applied to any food products edi ble by humans,

8 2 J.T. McCarthy, MCARTHY ON TRADEMARKS AND UNFAI R COVPETI TI ON,
Section 12:10 (4'" ed. 1997) [“A rule of thunb sometines forwarded
as distinguishing a generic nanme froma descriptive termis that
generic nanes are nouns and descriptive terns are adjectives.
However, this ‘part of speech’ test does not accurately describe
the case law results.”].
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expressi ons such as “organi c vegetables” or “fresh, organic
food” will be shortened in the comon parlance to sinply
“organi cs” or “fresh organics” w thout |osing any neaning.
O herwi se, the logical result of applicant’s argunent would
seemto be that even if it is clear, for exanple, that an
expression like “low carb foods” represents a category
within the healthy foods market, one manufacturer should
still be able to claimthe term*®low carbs” as its source
identifier, or if “functional foods” is a category within

t he heal thy foods market, one manufacturer should still be
able to claimthe term*“functionals.” W find this
counterintuitive in practice and wong under the Lanham
Act .

In conclusion, we find that there is a category of
fresh, organic foods, often marketed through food narkets
specializing in healthy foods, where a neaningful portion
of the products are neither processed nor conventionally
grown, and that consuners use and understand the term
“Fresh Organics” as a generic nane for this category of

goods and servi ces.

Decision: The refusal to register on the ground that
the applied-for mark is generic in connection with “fresh

fruits and vegetabl es; unprocessed cereals; unprocessed
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her bs; unprocessed beans; unprocessed rice; unprocessed
grains for eating; unpopped popcorn; bulk fresh nuts; raw
nuts, and retail health food store services” is hereby
affirmed. Nonetheless, a registration wll issue on the
Suppl enental Register for only the foll ow ng goods:
“living natural plants and live flowers, and pet food” in
International Class 31, and for “retail bakery shops” in

| nternati onal C ass 35.



